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Pursuant to the Court’s letter ruling dated February 4, 2016,
Appellants Donald R. Swank, individually and as personal
representative of the Estate of Andrew F. Swank, and Patricia A.
Swank, individually, submit the following supplemental brief:

I Woodward v. Taylor is beside the point.

In his statement of additional authorities, Respondent
Timothy F. Burns, M.D. (Dr. Burns), cites the recent decision in
Woodward v. Taylor, — Wn. 2d —, — P.3d —, 2016 WL 166491 |
(Wn. Sup. Ct., Jan. 14, 2016), which holds that there is no basis for
choosing the law of another state unless there is an actual conflict
with the law of this state. This does not preclude application the
Lystedt law, RCW ;28A.190.6oo, to an out-of-state physician who
clears a student-athlete to play sports within the state. Generally
speaking, the most significant relationship test for choice of law, set
forth in the Restatement (Second) of Conflict of Laws § 6 (1971), has
been adopted and applied by the Washington courts. See
Woodward, 2016 WL 166491, at *2-3. However, the most
significant relationship test only applies in the absence of a
statutory choice of law. See Restatement § 6(2) (stating the most
significant relationship test only applies “[wlhen there is no

[statutory] directive”). Statutory choice of law takes precedence



over the most significant relationship test. See id. § 6(1) (stating “[a]
court, subject to constitutional restrictions, will follow a statutory
directive of its own state on choice of law”); id. § 6 cmt. a (stating
“la] court, subject to constitutional limitations, must follow the
~ directions of its legislature”); see also In re Marriage of Abel, 76
Wn. App. 536, 539-40, 886 P.2d 1139 (1995) (holding superior
court erred in calculating child support in accordance with Montana
law bécause RCW 26.19.035(1) represents a statutory choice of law,
citing Restatement § 6(1)).

A statute must be applied as written within its intended
range of applicatibn:

The court should give a local statute the range of

application intended by the legislature when these

intentions can be ascertained and can constitutionally

be given effect. If the legislature intended that the

statute should be applied to the out-of-stated facts

involved, the court should so apply it unless
constitutional considerations forbid.

Restatement § 6 cmt. b. The Lystedt law requires all student-
athletes in the state of Washington to be properly evaluated and
cleared by a health care provider before returning to competition
following a concussion. See RCW 28A.600.190. It does not carve

out an exception for circumstances where the clearance is provided



by an out-of-state health care providers, and it is unlikely in the
extreme that the legislature would have intended such a result.

There is no need to engage in choice of 1aw analysis. The
Court simply needs to apply the Lystedt law as written. Cf. Thornell
v. Seattle Service Bureau, Inc., — Wn. 2d —, 363 P.3d 587 (Wn.
Sup. Ct., Dec. 10, 2015) (holding coverage of Consumer Protection
Act, Ch. 19.86 RCW, includes out-of-state plaintiffs and defendants,
citing State v. Reader’s Digest Ass’n, 81 Wn. éd 259, 501 P.2d 290
(1972)).

II. It is no defense to Dr. Burns that he was not licensed to
clear Drew Swank to return to competition in
‘Washington.

In his statement of additional authorities, Dr. Burns also
cites RCW 70.02.010(18), which defines “health care provider” in
terms of those licensed to provide health care in Washington. The
significance of this authority is unclear because it would
nonsensical for the lack of a license to serve as a defense to liability
for performing an act that requires a license. The fact that licensure
is required by RCW 70.02.010(18)—as well as the Lystedt law, see

RCW 28A.600.190(5)—only serves to compound Dr. Burns’



misconduct in clearing Drew Swank to return to competition in
Washington.!

Respectfully submitted this 22nd day of February, 2016.

s/George M. Ahrend

George M. Ahrend, WSBA #25160
Co-Attorneys for Petitioners
AHREND LAW FIRM PLLC

100 E. Broadway Ave.

Moses Lake, WA 98837

(509) 764-9000

t The lack of licensure also compounds the misconduct of Respondents Valley
Christian School and Jim Puryear because they were not supposed to return
Drew Swank to competition either unless and until he was evaluated and cleared
by “a licensed health care provider trained in the evaluation and management of
concussion” under RCW 28A.600.190(5).
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and upon Appellants’ co-counsel, Mark D. Kamitomo and Collin M.
Harper, via email pursuant to prior agreement for electronic

service, as follows:



Mark D. Kamitomo at mark@markamgrp.com
Collin M. Harper at collin@markamgrp.com

Signed on February 22, 2016 at Moses Lake, Washington.
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